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POLICING THE SCOTTISH/ENGLISH BORDER 



1. INTRODUCTION 

1.1 This paper seeks views on the proposals it contains for:- 

resolving the difficulties which arise for the police in Scotland 
and England by the fact that, when officers require to cross 
the border on duty, they lose their powers and the status and 
protection of the office of constable. 

addressing jurisdictional issues confronting courts in England 
and Scotland in relation to cross border crime. 

It is issued jointly by The Scottish Office and the Home Office. Annex A 
lists those who are being consulted though comments are welcome from 
any interested party. In order to help inform debate on the questions 
covered by this consultation paper, The Scottish Office intends to follow 
its normal practice of making available to the public, on request, copies 
of the responses received. Copies of responses will be available for 
inspection in The Scottish Office Library, St Andrew's House, Edinburgh. 
The Department will assume, therefore, that responses can be made 
publicly available in this way. If respondents indicate that they wish all, 
or part, of their reply excluded from this arrangement, its confidentiality 
will be strictly respected. 

1.2 Comments should be sent to Mrs Jane Richardson, Scottish Office 
Home and Health Department, Police Division, Room 362, St Andrew's 
House, Edinburgh no later than 18 June 1993. It will be helpful if 
three copies could be sent - one for use by The Scottish Office, one for 
the publicly accessible set in The Scottish Office's Library, and one for 
onward transmission to the Home Office, 
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2. BACKGROUND 



2.1 The problems of policing across the border are not entirely new. 
They stem from the fact that the powers of the police apply only in the 
country in which they are based. The difficulties have become more 
apparent over recent years however with the increasing sophistication and 
mobility of criminals. Offences can be committed in one country and the 
culprits can be over the border very quickly, making it all the more 
difficult to apprehend them. In addition, recent legislation and various 
other initiatives to improve mutual assistance between the UK and most 
notably our EC partners have served further to highlight the anomaly of 
the limits on police powers and the differences in procedures imposed by 
the separate court jurisdictions, and relevant statutes, within 
Great Britain . 

Powers of the Scottish Police 

2.2 The general functions and jurisdiction of a constable in Scotland are 
set out in the Police (Scotland) Act 1967. The Criminal Justice 
(Scotland) Act 1980 added to the police’s common law powers of arrest a 
power to detain without proceeding to arrest, for up to 6 hours, on 
suspicion that a crime had been committed. During that time an officer 
can question a suspect, search him or her and take fingerprints. 

2.3 The police in Scotland have a common law power of arrest either with 
or without a warrant. The courts have determined that there is only a 
limited power to question a suspect on arrest before he or she is formally 
charged. In practice the period between arrest and charge should not be 
lengthy and so the scope for questioning is not extensive. This limited 
power to question is more likely to be exercised following arrest without 
warrant since a warrant issued for a suspect's apprehension will carry 
details of the charges being brought against the suspect. 

Powers of the English Police 

2.4 The general functions and jurisdictions of police officers in England 
and Wales are contained in the Police Act 1964. The most comprehensive 
statement of police powers is in the Police and Criminal Evidence Act 1984 
which includes rules on the circumstances in which persons can be 
arrested. There is no power to detain prior to arrest but, following 
arrest, a suspect may be held for up to 96 hours before charging. 
However, detention beyond 24 hours is subject to the authority of a 
senior officer and beyond 36 hours to that of a court. Also, a suspect 
must normally be charged as soon as there is sufficient evidence to do 
so. Questioning after charging is only permitted in exceptional 
circumstances . 

Procedural and Evidential Differences 

2.5 The Criminal Justice (Scotland) Act 1980 also provides certain rights 
and safeguards for the suspect, who is not obliged to answer any 
questions other than to give his or her name and address. Detainees also 
have the right to have someone informed of their detention - although 
this may be refused if there are grounds to suspect that this could 
jeopardise the investigation or prevention of a crime or the apprehension 
of another suspect. If a suspect is released without charge when or 
before the 6 hour detention period expires, he or she cannot be detained 
again under the 1980 Act on suspicion of the same offence. 
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2.6 An arrested person also has the right to have intimation of or 
her her whereabouts reported to a solicitor or other person and to have a 
private interview with a solicitor before being brought to court. 

2.7 In England and Wales suspects have the right to silence , to have one 
person informed of their detention and to free and confidential legal 
advice (although the latter two rights can be delayed m cer tain 
circums tine e s , 1uch as where there is a threat to evidence or to the 
apprehension of other culprits). A suspect can be re-arrested for the 
same offence following release, but only where new evidence is available. 

2.8 The Scottish police have no power to prosecute. The d^ision to 
initiate a prosecution rests entirely with the Procurator Fiscal. There are 
also different evidential requirements in the two jurisdictions. In 
Scotland a case will not proceed to court unless every essential of the 
charge can be proved by corroborative evidence and as a result in 
Scotland a confession is insufficient evidence to prove any fact unless it 
is corroborated by evidence from some source other 

Evidence obtained from an arrested person as a result of questioning 
after he or she is charged would not be admissible m a Scottish court, 

2.9 In England and Wales almost all prosecutions are initiated by the 
police and are passed to the Crown Prosecution Service who decide 
whether or not to prosecute . The law as to admissibility of confession 
evidence is founded on the Police and Criminal Evidence Act 1984 and the 
considerations are not the same as in Scotland. 

2 10 As this section has illustrated, while there are certain similarities 
between the respective systems, there are also important differences 
particularly on points of detail. Any extension of police powers to enable 
officers to carry out their duties across the border would have to alio, 

for those differences. 
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3 , PROBLEMS IDENTIFIED 



3.1 There are several reasons for police officers to cross the border in 
the furtherance of their duty. The most common are:- 

pursuing a fleeing suspect 

investigating a series of offences 

following an offence beginning in one country and continuing 
into the other (eg. fraud) 

providing assistance at the request of another force across the 
border (eg. serious public disorder). 

Whatever the circumstances, however, in terms of the legislation officers 
effectively cease to be police officers as soon as they cross the border. 
Officers lose their power to detain or arrest; their protection against civil 
liability for damage caused to persons or property in the execution of 
their duty; and their eligibility under the Police Pensions 
Regulations 1987 for any pension or payment resulting from injury 
incurred when across the border. (The Pensions Regulations apply to 
officers on both sides of the border.) Authority to carry and use a 
firearm would also cease at the border. 

3.2 It is a mark of their dedication that officers have been prepared to 
ignore the loss of protection and to cross the border as necessary. In 
urgent cases and in the pursuit of investigations where a warrant has not 
been issued they have to rely on their colleagues across the border for 
assistance and support eg, in effecting an arrest. That is not always 
wholly satisfactory. Moreover officers are becoming less inclined to act 
without the protection rightfully afforded them under law in their own 
jurisdiction. 

3.3 The difficulties are less acute where a warrant has been issued for a 
person’s arrest. In such circumstances the English police, for example, 
will execute a warrant on behalf of their Scottish colleagues, arrest the 
suspect and hold him until the Scottish officers arrive to take him back to 
Scotland. However this process subjects the suspect to two different sets 
of procedure - the first of the country where the arrest is made and 
thereafter that of the country where the warrant was issued. 
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4. POLICE POWERS - PROPOSALS AND OPTIONS 

4.1 In constructing a response to these issues, it seems sensible to start 
from the proposition that the apprehension of suspects, and the bringing 
to justice of offenders, should not be unnecessarily impeded by the 
limitation on police powers to operate in separate jurisdictions of 
Great Britain. This paper takes these separate jurisdictions as given, 
and seeks to identify ways to improve the effectiveness of law 
enforcement in circumstances where the offender or suspect has crossed 
the border. 

4.2 The core proposal in this paper is that when an officer is across the 
border for whatever reason in the exercise of his or her duty he or she 
should retain the status and protection of a constable and be able to act 
lawfully including apprehending a suspect when required. There are two 
elements in achieving this objective:- 

to provide that officers may hold and exercise the office of 
constable throughout Great Britain; 

to provide that officers may exercise the powers of whichever 
GB jurisdiction is appropriate to secure a lawful detention 
and/or arrest wherever that takes place within Great Britain. 

4.3 To secure these twin objectives will require primary legislation. As 
respects extending the office of constable, legislation could be introduced 
to enable a constable to act as such in any part of Great Britain. The 
officer operating across the border would continue to have the protection 
afforded by the office of constable against actions for damages and for 
any injuries incurred, and would, where the issue arose, continue also to 
have the lawful authority granted by his or her force to carry and use 
firearms . Co mm ent is invited on this proposal to put the office of 
constable on a GB footing. 

4.4 The second, perhaps more difficult objective, is to provide that 
when a constable is operating across the border on duty he or she should 
be able to exercise appropriate powers of detention and/or arrest. Two 
approaches lend themselves to further consideration: - 

empowering a Scottish officer to use Scottish powers and 
procedures when operating in England in respect of an offence 
committed and triable in Scotland; and vice versa for an English 
officer in Scotland. 

requiring a Scottish officer when operating in England to follow 
English procedures on the grounds that the arresting activity 
takes place in that jurisdiction; and vice versa. 

Option 1: Give officers a power of arrest or detention across the border 
exercising their own country's powers. 

4.5 Under this option officers would exercise their own powers when the 
alleged offence had been committed, and was therefore triable, in their 
own country. This would mean that Scottish officers could follow 
suspects into England, apprehend them, and detain them under the terms 
of Section 2 of the Criminal Justice (Scotland) Act 1980. They would 
then return the detainees to Scotland for questioning or do this in 
England. The 6 hour limit would apply. They could arrest the suspects 
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under their common law powers and return them to Scotland. An English 
officer operating in Scotland would similarly exercise in Scotland the 
powers conferred "by the Police and Criminal Evidence Act 1984. This 
approach would obviate the need for intensive training of officers in the 
procedures of the other jurisdiction and ensure that the procedures 
normally acceptable to the jurisdiction of the court would be observed. 

4.6 Consistent with this approach, it would be possible to provide for 
the execution of a warrant to proceed under the powers of the 
jurisdiction where it was issued. Thus in England officers would be 
empowered to execute Scottish warrants and in Scotland officers could 
execute English warrants operating under the Police and Criminal 
Evidence Act 1984. This would differ from the existing practices 
described at paragraph 3 . 3 where the officer executing a warrant on 
behalf of his colleagues across the border will act under his own powers 
eg an English officer executing a Scottish warrant would act under the 
Police and Criminal Evidence Act 1984. Such a proposal would mean some 
training in respective procedures but only in relation to this particular 
set of circumstances. 

4.7 Option 1 means however that the suspect’s rights, including the 
right of access to a solicitor, would vary according to whether the arrest 
or detention was in respect of an alleged offence committed in Scotland or 
in England and Wales . As the law stands a person detained under 
Section 2 of the Criminal Justice (Scotland) Act 1980 may have the fact of 
his detention reported to a solicitor but has no right of access to a 
solicitor. The location of the detention may not therefore raise any 
critical issue. Once matters proceed to arrest, in either jurisdiction, 
other considerations arise, however. 

4.8 Use of Scottish Procedure in England and Wales A person arrested 
under Scottish procedure can, by virtue of the Criminal Procedure 
(Scotland) Act 1975, have intimation of their arrest sent to a solicitor and 
have a right to see a solicitor before being brought to court. It could be 
a requirement under Option 1 to take to Scotland as quickly as reasonably 
possible a person arrested in England or Wales for an offence in Scotland, 
This would be necessary for appearance in court, and would permit 
access to a solicitor subject to the provisions of the existing relevant 
legislation. Such a requirement would overcome any difficulty m 
apportioning responsibility for legal aid costs between the English and 
Scottish systems in that the arrested person would be conveyed to 
Scotland and given due access to a solicitor under the Scottish legal aid 
provisions before appearing in court. Comments are invited on the scale 
and value of the benefits this facility to use Scottish procedures south of 
the border would afford to the criminal justice process (eg. integrity of 
procedure) and of the disadvantages (eg. to the detainee / arrestee ) . 

4.9 Use of England and Wales procedure in Scotland Looking at the 
reverse case, a person arrested under the Police and Criminal Evidence 
Act 1984 has a right to consult a solicitor as soon as possible although 
access may be delayed in certain defined circumstances. Accordingly 
someone arrested in Scotland on suspicion of having committed an offence 
in England or Wales, strictly speaking, should be given immediate access 
to a solicitor. It may be that the Scottish legal aid provisions could not, 
as presently prescribed, meet the cost of this. In any case there mil be 
a practical problem in providing ready access to a suitable solicitor, as 
few Scottish solicitors are competent to advise in any detail on English 
law and procedure. However, there is provision in the Codes of Practice 
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under the 1984 Act for telephone consultation. If this were applied in 
these circumstances there should be no need to postpone questioning until 
an English solicitor attends in person. Comments are again invited on the 
scale and value of the benefits and disbenefits of the facility to use 
English procedures in Scotland. 

4.10 If this Option 1 were to be preferred, there would seem to be no 
reason why, if it were expedient, Scottish officers should not effect an 
arrest in Scotland under English procedure, where the alleged offence 
had been committed south of the border. This could be helpful where, 
eg. instructions could be phoned or faxed much more quickly than 
English officers could travel. The same would apply to English officers 
using Scottish procedure in the converse case. Comments are invited as 
to whether this variant raises any new issues, beyond the risk of the 
police prejudicing a successful prosecution through procedural errors 
arising from unfamiliarity with the relevant requirements . 

Option 2: Give officers a power of arrest or detention across the border 
exercising the powers of that country. 

4.11 This proposal would give a Scottish officer the power of arrest 
under the Police and Criminal Evidence Act 1984 when operating in 
England and an English officer the power to detain under Section 2 of the 
Criminal Justice (Scotland) Act 1980 and the common law power of arrest 
when operating in Scotland. There is something of a precedent for this 
in that Section 112 of the Police and Criminal Evidence Act 1984 allows 
Metropolitan Police officers engaged on protection duties in Scotland to 
exercise the same powers and privileges as a Scottish constable although 
this provision applies to specific officers carrying out specific duties 
within a limited locus. This proposal would, in practice, allow the 
officers to remove the suspect to a police station exercising, in the case 
of English officers operating in Scotland, the power of detention under 
the Criminal Justice (Scotland) Act 1980 or, in the case of Scottish 
officers operating in England, the power of arrest under the Police and 
Criminal Evidence Act 1984. 

4.12 Again, in practice this questioning would be likely to be led by an 

officer of the jurisdiction where the offence took place, with the 

arresting/ detaining officer in support, to. ensure adherence to 

procedures. Under this option the initial questioning would be in the 

country of arrest /detention, and the rules of procedure to be observed 
then would be those of that jurisdiction. Arresting/detaining officers 
would need to be conversant with the procedures of the other jurisdiction 
to ensure that the case was not jeopardised by failure to adhere to the 
appropriate procedure. Under this option the rights of the suspect would 
be unequivocally those applying in the country where he or she had been 
apprehended and the possible problems of access to a solicitor identified 
with Option 1 would not be encountered. The current legal aid 

arrangements in England and Scotland might, however, require some 
adjustment. The powers conferred by Option 2 would seem particularly 
appropriate in circumstances where mutual aid is provided in response to 
a request from across the border eg. officers from Lothian and Borders 
Police assisting Northumbria Police in Berwick. 

4.13 Under Option 2 a case coming to court would involve procedures 
from two jurisdictions whenever the suspect had crossed the border. 
Against that, competent legal advice would be readily accessible for the 
suspect as no question would arise of Scottish lawyers advising on 
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English law or procedure, or vice versa (and there would be no *° 

have recourse to telephone conversation to get over this problem,. 

Co^entT^e invited on the perceived benefits of this option. 

A provisional assessment 

4 14 In assessing these options a guiding principle can be suggested 
t'lt th “ StVrf the law and procedure of the country m which the 
aUeged offenS would be tried should be capable of being P^erved^ 
O ption 1 has the advantage of facilitating the conduc of the whole 
process - from detention/arrest to trM under one set of laws and 
Procedures but commits the suspect to a set oi rignts loreigx 
fiSSeX, ... which h, ... detained or "g 

boor sides of the border; and it would lead to court cases in which the 
arrest /detention procedures of two jurisdictions had been use . 
options have implications for legal aid funding. 

4 15 The two options may not be mutually exclusive. If +v, e 

to'be legislated "or thatVould provide a ^ ^ovide *an 

police officer who had crossed the , case of an alleged 

alternative set of powers for use * n p . f ur ther variant would be 

offence triable in his or her own ]uris<hch°n A . father eg _ tQ 

to allow for Option 1 to operate ^ y ^ ^ another country in a hot 

enable an officer to exeicise his ^ , d fleeing suspect just over 

?he rS bord S e C r n a a n r d ro^urn Mm «ate!y to the country where the offence 

will be triable. 

Conclusion 

4.16 Neither optic offer. . «orw„d —"^^ThoSfS 

rro^c^^rop'SSit^’.s^d - — . 
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COURTS* JURISDICTION 



5.1 At present a court has jurisdiction over offences committed in its 
area. Statutory provisions allow courts to try certain offences which 
occur outwith their area. These are limited to special circumstances, 
either relating to the need for a fair trial, to take advantage of special 
facilities (eg child TV links), or because of bilateral agreements, usually 
international, to combat specific crimes such as drug trafficking. 

5.2 There is no general arrangement to enable courts in one part of the 
United Kingdom to try offences which take place in another part. Only 
where an offence is considered to be an element in a course of criminal 
conduct may offences committed in one part of the United Kingdom be 
tried elsewhere. 

5.3 There are no proposals to establish a comprehensive system of cross 
border jurisdiction to enable to the courts to try all offences wherever 
they may be committed. There would be formidable difficulties to 
overcome before this could be achieved. A schedule of all comparable 
offences would have to be drawn up, requiring lengthy and detailed 
examination of all the elements of similar crimes and offences. The nature 
of evidence led before a court would have to be agreed, taking into 
account the different procedural and evidential requirements of the 
courts. At present such an extensive undertaking does not appear to be 
justified. Under current arrangements where a series of separate 
offences occurs separate trials may be held, following agreement between 
the prosecuting agencies in the respective parts of the United Kingdom. 

5.4 The implications of altering the powers of the police to enable them 

to operate across borders nevertheless require consideration. It would be 
important to ensure that any legitimate action by the police, leading to 
detention or arrest in another part of the United Kingdom for an offence 
committed in the jurisdiction of the court, should not render any 
proceedings in that court invalid. Existing powers already provide that a 
court in one jurisdiction may issue a warrant for the arrest of an 
offender in another jurisdiction (and such a warrant may be enforced by 
the local police under their own procedures before handing the offender 
over to the police from the home jurisdiction). Similarly, under 

international agreements the courts may take into account procedures in 
other countries to enable action to be taken in the United Kingdom 
courts, for example to require forfeiture or to confiscate property 
connected with drug trafficking. 

5.5 If necessary legislation could expressly enable courts to take account 
of the law, practice, and procedures of another jurisdiction. 

5.6 This proposal would not alter the current arrangements whereby any 
unconnected offence should be tried in the jurisdiction where it occurred. 
For example, if, in the course of hot pursuit, officers from the one 
jurisdiction were to witness an offence in another jurisdiction the 
expectation would be that that offence would be tried in the other 
jurisdiction, unless there was a clear link and relationship with the 
offence committed in the home jurisdiction. 

5 . 7 Views are sought on the proposal to enable a court in the 
jurisdiction where the main offence was committed to take account of the 
law, practice and procedures of another jurisdiction. 
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ANNEX 



CROSS BORDER POLICING - CONSULTATION LIST 

Association of Chief Police Officers in Scotland 

Association of Chief Police Officers 

Association of Scottish Police Superintendents 

Superintendents’ Association 

Scottish Police Federation 

Police Federation 

The Lord Justice General 

Lord Chancellor’s Department 

The Sheriffs Association 

Convener Sheriffs Principal 

The District Courts Association 

Justices’ Clerks’ Society 

The Secretary of Commissions 

The Law Society of Scotland 

Law Society 

The Faculty of Advocates 

Bar Council 

The Crown Office 

Crown Prosecution Service 

The Procurator Fiscal Society 

Director, Scottish Courts Administration 

Convention of Scottish Local Authorities 

Association of County Councils 

Association of Metropolitan Authorities 

Scottish Council for Civil Liberties 

Liberty 

The Scottish Legal Aid Board 
Legal Aid Board 
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